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Concerns with the proforma and guidelines/manual developed by the Maharashtra State government 
vis a vis examination of sexual assault

1. Seeking informed Consent: 

Issue: No scope is provided for the survivor to decline any part of accessing health care in the current 
proforma. (“In this event I shall be responsible for any problem arising in the process of crime 
investigation and court trial.”) Refusing to consent for any part of the examination has been drafted in a 
manner that threatens the survivor of legal consequences and makes her responsible for the same. This 
form of consent would dissuade survivors from coming to hospitals for any form of treatment and care. 

Genital areas are not be photographed as per the WHO guidelines. If any photographs are taken, it 
should only be of injuries on body parts other than genitals. However there are no steps mentioned on 
how to go about seeking consent for photography and scope for refusal is not stated. 

Suggestion - Internationally consent in medical examination is sought on 4 grounds.

1) Medical examination including that of genitals,
2) Collection of forensic evidence,

3) Treatment 
4) Informing the police immediately for purpose of investigation/she may require time to 
decide.

This format of consent seeking is based on the fact that survivors may come to the hospital for 
just medical treatment and may not be prepared for registering a police complaint as she may 
want to consult with her family and friends. 

Some survivors may consent to a complete medico legal examination and evidence collection 
but may want the hospital to store the evidence and may need more time to think about 
whether or not to register a police complaint, some may want the examination to stop midway 
as it is traumatic.

Hospitals have to make provisions for different conditions and circumstances of survivors and 
counsel them about the importance of filing a police complaint and the nature of support 
available for her to do so. However the decision making has to be at the level of survivor and 
not an examining doctor or hospital authority. 

2. Age of consent-

Problem - The current proforma contradicts the law. It allows consent by the survivor for medical 
examination only if they are 18 years and above. To quote “in case of minors under 18 years, consent 
from guardian is preferable. “

Suggestion:
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The age for consent to medical examination and treatment has been stated to be 12 years under 
89 IPC. 

It is a known fact that cases of incest are being reported at hospitals, if the consent age for 
examination is kept at 18 years, often the family is not prepared to take any stand in the issue of 
incest, in some cases the accused may accompany the minor to the hospital for examination)
and may not consent to a certain kind of examination at all. However the implications for those 
reporting incest are not considered at all while preparing the proformas.

3. Documentation of details of sexual assault-

Issue: The form by the committee doesn’t give importance to seeking details of the sexual assault and 
this is evident in the lack of probes in proformas. 

Suggestion: If probes are not used while seeking details from the survivor, it is obvious that several 
important aspects of the sexual assault can be missed. Use of probes aids a doctor in conducting
examination and determining the nature of evidence to be collected in each case. It is not easy for a 
survivor to explain each form of forced sexual act, but when a health provider asks whether she was 
forced to perform anal sex, oral sex and the like the survivor may find it relatively easy to speak about it. 
Documentation of the assault needs to be considered along with examination findings.

4. Injuries on the body –

Issue: This is the only focus area of sexual assault examination in the committee proforma. The 
proforma and manual emphasize that each form of sexual assault oral, anal, vaginal, masturbation etc 
should have either signs of force or presence of injuries.

Suggestion:

Absence of injuries does not prove or disprove occurrence of rape. Case law: Om Prakash vs 
State of UP, AIR 2006, SC 2214, where the court has stated rape survivor’s evidence does not 
require corroboration from any other evidence including evidence of the doctor. In incidents of 
sexual assault where is use of lubrication or threats to harm the survivor or in situations of 
unconsciousness or intoxication, etc, evidence of signs of force or injuries may not be available 
on the body of the survivor. Further, delay in medical examination may result in healing of 
injuries and for that reason marks of injuries may not be found.  

Hymen is also another focal point of examination in the committee format. It has also been 
scientifically proven that hymen can be torn due to several reasons such as cycling, riding etc. 
Therefore overemphasizing it is dangerous. Only those findings such as fresh tears, bleeding, 
odema, that are relevant to the episode of assault should be noted. Even otherwise intact or 
torn hymen is not determinative of offences of sexual assault as defined under the IPC - 375, 
376, 354, 377-as read down by the Delhi HC in the NAAZ foundation judgment. In the offence of 
rape, the explanation to Section 375 IPC, that penetration is sufficient to constitute sexual 
intercourse necessary for offence of rape.  
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5. Treatment protocol –

Issue:

The proforma doesn’t even mention the nature of treatment to be offered to the survivor or a follow up 
plan for the same. Though the manual consists of a listing of health consequences resulting out of sexual 
assault, how a doctor should treat those is completely absent. The manual fails to recognize the 
psychosocial needs of the survivor.

Suggestion: Provision of emergency contraception, provision of UPT if relevant, treatment of injuries 
and infections, abortion services and others are the responsibility of health professional. Further psycho 
social support services play a crucial role in enabling the survivor to cope with the traumatic event. 
Counselling has to be understood as a health care need. 

6. Provisional opinion-

Issue: The proforma asks the HCP to provide an “ultra brief justification for age of injury or supporting 
remarks” Further provisional opinion is based on evidence of injuries and evidence of spermatozoa. 
Basing a medic cal opinion on absence or presence of these could be misleading as it could well lead to 
the wrong conclusion that absence of aforesaid indicates no sexual assault.

Suggestion: There is an urgent need to enlarge the scope of opinion and findings to be recorded by the 
health professionals. The presence or absence of evidence due to use of condoms / lubricant, time lapse 
and activities such as bathing, douching, urinating etc must be noted. Absence of injuries also needs to 
be explained in the context of delay in examination and/or due to any factor that may be narrated as 
part of the examination.

8. Management of evidence-

Issue: Once the examination is completed, and required evidence collected, the manual gives no 
direction to the health provider as to what should they do with the collected evidence. There is no 
mention that this is a responsibility of the examining doctor and that she/ he has to ensure that the 
evidence is dried, stored, labeled, packed and handed over to the police authorities. If there is no 
direction on this aspect, evidence may be left unattended and can result in tampering/destruction of 
evidence.

Suggestion: It needs to be stated that the examining physician is responsible for the collected evidence 
and he/ she may get it air dried, stored and packed by other hospital attendants. The entire chain of 
custody should be documented from evidence to handing of evidence. 

8. Examination restricted to district hospitals and higher facilities –

Issue: It is stated that the PHCs should not be allowed to conduct such examinations due to lack of
adequate infrastructure. However there are 2 major concerns with such a direction.

Suggestion:
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Firstly sexual assault examination doesn’t require as much infrastructure as it requires a good 
medical and therapeutic perspective. Most of the sexual assault examinations do hi-.tech 
infrastructure. Medical examination of survivors requires gloves, swabs, slides, speculum, 
vaccutainers/bulbs which would available at all PHCs.

Secondly in most rural settings, those assaulted may be taken to the nearest PHCs that is the 
closest and can be provided immediate medical aid. If survivors are expected to travel more 
than 40 kilometers to a  district hospital it can result in loss of medico legal evidence as well as 
lack of immediate medical care. 

If specialized centres for sexual assault are going to be established, these centres should cater to 
not just examination and evidence collection but also provide crisis intervention and psycho 
social services. Even if such centres are established, PHC’s should continue to conduct such 
examinations.

9. Examination of the accused –

Issue: The proforma for examination of the accused of sexual assault rests heavily on ascertaining his 
potency.

Suggestion: Potency is irrelevant to the offences included under sexual assault as defined under the IPC 
- 375, 376, 354, 377-as read down by the Delhi HC in the NAAZ foundation judgment. Even in the 
offence of rape, the explanation to Section 375 IPC, that penetration is sufficient to constitute sexual 
intercourse necessary for offence of rape. Even CrPC 53 (A) does not mandate for potency for 
examination of person accused of rape.

10. Promoting defensive practice-

A section in the committee drafted guideline/manual talks of do’s and don’ts for the health professional. 
The prescribed do’s and don’ts confuses the provider by asking him/her “not to be emotionally 
involved”, check for “authenticity of information” etc. Such messages perpetuate stereotypes that cases 
reported may be “false cases” and so the health care provider must exercise caution. It is not for the 
doctor to decide whether “rape “occurred or not as “rape” is a legal term. The doctor should conduct 
the examination as per professional, ethical and legal guidelines. 

11. Testing at hospitals: In order to ensure justice, certain laboratory examination, can be conducted at 
the hospitals such as blood group testing, examination of swabs for presence of spermatozoa. Delayed 
forensic tests may lead to loss of evidence.  Results from these tests may be considered while forming a 
medical opinion. Forensic laboratories are already overburdened causing delay in reports reaching 
courts by almost 6 months (average).  Certain laboratory examinations at hospitals would promote the 
objective of speedy and effective justice. 


