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1. Issues related to Seeking informed Consent:  

Issue 1: The modified proforma allows the survivor of sexual assault to consent or dissent to specific 
parts of the examination such as “Medical examination, sample collection for investigations and 
treatment forensic medical examination of genitals (including anus), other body parts and also 
examination of secondary sexual characters, Collection of samples for forensic laboratory examination”. 
However this appears as a formality since the benefits of undergoing medico legal examination and 
treatment are not explained at all. Given this omission, the consent cannot be considered ‘informed’. 

Suggestion:  

1) Internationally consent in medical examination is sought on 4 grounds. 

1) Medical examination including that of genitals, 
2) Collection of forensic evidence, 
3) Treatment  
4) Informing the police immediately for purpose of investigation/she may require time to 
decide.   

This is substantiated in the case of Samira Kohli vs Dr. Prabha Manchanda [(2008) 2 SCC in Civil Appeal 
No. 1949 of 2004, decided on January 16, 2008] where in it has been emphasized that consent must be 
specific and blanket consent cannot be sought by the doctor; this means that consenting for one 
procedure does not imply consenting for others. In the above mentioned case, the patient reported to 
the said doctor with excessive prolonged menstrual bleeding, was asked to undergo laproscopic 
procedure under GA which she consented to. The consent form only mentioned diagnostic and 
operative laproscopy. After putting her on GA, the doctor came out and took consent of mother for 
performing hysterectomy and bilateral oopherectomy. Removal of reproductive organs led to 
premature menopause leading to prolonged medical treatment and HRT course besides other side 
effects. The judge ruled that there was no consent by Samira Kohli for performing hysterectomy, 
performance of such a surgery was “unauthorized invasion and interference with the appellants body.” 

2) Disclosure of all information related to the specific medical procedures is a prerequisite for obtaining 
informed consent. This includes provision of information about benefits and risks of undergoing the 
procedure. Hospitals have to make provisions for different conditions and circumstances of survivors 
and counsel them about the importance of filing a police complaint and the nature of support available 
for her to do so. However the decision making has to be at the level of survivor and not an examining 
doctor or hospital authority.  



Issue 2: The consent also does not allow the survivor to decide whether or not the information should 
be revealed to the police. The manual further penalizes the examining physician under section 202 IPC 
for not informing the police about the offence. 

 

Suggestion: The medical practitioner is not mandatorily required to inform the police about the offence 
of sexual assault. Section 39 of CrPC lists the various offences that must mandatorily be reported to the 
police. Section 375/376/377/354/509 are not included in this list and this implies that they need not be 
reported mandatorily. In the case of Dr.Satyasheel Nandlal Naik vs State of Maharashtra, (Cr Writ 
Petition No. 182 of 1988 in the High Court of Bombay), the chargesheet against him for not reporting a 
case of a motor-vehicular accident to the police was quashed by the court. The judge ruled that “The 
only provision which casts a duty on public to give information to the police about commission of 
offence is Section 39 of CrPC. It provides that every person who is aware of the commission of the 
offence mentioned in that section is obliged to give information to the nearest Magistrate or Police 
Officer. Certain offences are mentioned in that section but it does not refer to section 279, 337, 338 or 
304 A IPC with which we are concerned. There is no statutory obligation on a citizen to inform police 
about other offences which are mentioned in Section 39 of the CrPC. It may be that there is a moral duty 
on every citizen to inform the magistrate of police, if they come to know of any offence. But we are 
concerned about punishing a person for not informing the police.” This suggests that there is no need 
for a medical practitioner to violate the survivor’s right to decline police intimation regarding the 
offence, as reporting the offence is not mandatory.  

Issue 3: In the manual in the section on ‘duties of health care providers’, it has been mentioned that life 
saving procedures can be provided on the victim without her consent along with collection of medical 
evidence’ 

Suggestion: It must be noted that informed consent cannot be waived even in the case of an 
emergency. As is an established position in the law, informed consent must be sought from the 
guardian, relative or a higher authority in the medical establishment. In the case of Shine v Vega 429 
Mass, Supreme Judicial court 1999 , it has been stated that “the emergency-treatment exception [to the 
informed consent doctrine] cannot entirely subsume a patient's fundamental right to refuse medical 
treatment. The privilege does not and cannot override the refusal of treatment by a patient who is 
capable of providing consent. If the patient is competent, an emergency physician must obtain her 
consent before providing treatment, even if the physician is persuaded that, without the treatment, the 
patient's life is threatened." Further, it states that if the patient is unconscious or otherwise incapable of 
consenting, the physician must seek consent from a relative/guardian. 

2.  Definition of Sexual Assault 

Issue: The current explanation of the types of assaults in the manual is not consistent with the globally 
accepted definition of sexual assault as described by WHO. Further, it emphasizes that each form of 
sexual assault oral, anal, vaginal, masturbation etc should have either signs of force or presence of 
injuries. This claim is unscientific and gender biased. Absence of injuries does not prove or disprove 



occurrence of rape. Case law: Om Prakash vs State of UP, AIR 2006, SC 2214, where the court has stated 
rape survivor’s evidence does not require corroboration from any other evidence including evidence of 
the doctor. In incidents of sexual assault where there is use of lubrication or threats to harm the survivor 
or in situations of unconsciousness or intoxication, etc, evidence of signs of force or injuries may not be 
available on the body of the survivor. Further, delay in medical examination may result in healing of 
injuries and for that reason marks of injuries may not be found.   

Suggestion: The definition of Sexual Violence as provided by the World Health Organization must be 
used in the manual. WHO is the directing and coordinating authority for health within the United 
Nations system. The definition provided by the WHO is widely accepted by health professionals and 
health systems across the world.  

3. Documentation of details of sexual assault (voluntary/forced intoxication)  

Issue: The sexual assault examination proforma asks the doctor to record whether intoxication was 
‘voluntary/forceful’. This perpetuates the myth that if a survivor has consumed alcohol voluntarily she is 
open to having sexual relations with the perpetrator with or without consent.  

Suggestion: We suggest that the proforma only record whether there is a history of intoxication. 
Whether this was voluntary or forceful should be removed. 

4. Height and Weight 

Issue: The sexual assault examination proforma records the height and weight of the survivor, which has 
no bearing whatsoever on the case of sexual assault. Recording of this too is rooted in the 
misconception that well built women cannot be assaulted as they would be able to resist the assault.  

Suggestion: We recommend that the height and weight be recorded on the age estimation proforma as 
it is only relevant for that purpose 

5. Hymen – 

Issue: Hymenal injuries are given special importance and recorded in great detail, including mention of 
position of tears (o’clock). Over emphasizing the hymen is entrenched in gender bias. The WHO’s 
technical opinion on the GoM proforma and manual has clearly stated that “evidence shows that an 
intact hymen does not rule out sexual assault, and a torn hymen does not prove previous sexual 
intercourse. The hymen may be torn due to other activities like cycling, horse-riding etc, and therefore, 
should be treated like any other part of the genitals while documenting examination findings in cases of 
sexual assault. Emphasis on the status of the hymen can perpetuate a myth that status of hymen can 
determine virginity or lack thereof. Therefore, observations about the hymen should be limited to those 
that are relevant to the sexual assault such as fresh tears, bleeding, edema etc.” 

Suggestion: It is necessary to move away from the exclusivity of the focus on the hymen. Injuries need 
to be described in detail for all genital and body injuries and not just for the hymen. We therefore 



recommend that hymen should just be mentioned as one of the many parts of the genitalia that needs 
to be examined. 

 

6. Provisional opinion 

Issue: The proforma as it stands only requires a ‘yes’ and ‘no’ related to injuries and ‘brief observations’. 
There is no provision for reasons.  

Suggestion: There is an urgent need to enlarge the scope of opinion and findings to be recorded by the 
health professionals. Section 164 (A) of the CrPC requires the examining physician to provide a reasoned 
medical opinion. Therefore the presence or absence of evidence due to use of condoms / lubricant, time 
lapse and activities such as bathing, douching, urinating etc are critical. Absence of injuries also needs to 
be explained in the context of delay in examination and/or due to any factor that may be narrated as 
part of the history.  

8.  Management of evidence-  

Issue: Once the examination is completed, and required evidence collected, the manual gives no 
direction to the health provider as to what should they do with the collected evidence. There is no 
mention that this is a responsibility of the examining doctor and that she/ he has to ensure that the 
evidence is dried, stored, labeled, packed and handed over to the police authorities. If there is no 
direction on this aspect, evidence may be left unattended and can result in tampering/destruction of 
evidence.  

Suggestion: It needs to be stated in the manual that the examining physician is responsible for the 
collected evidence and he/ she may get it air dried, stored and packed by other hospital attendants. The 
entire chain of custody should be documented from collection of evidence to handing over of evidence 
to the police.  

8. Examination restricted to district hospitals and higher facilities –  

Issue: It has been stated in the manual that PHCs lack the comprehensive forensic medical examination 
and radiological services. This is a contradiction as Maharashtra has fully functional PHCs functioning 
24/7. As per the website of the health department, PHCs in Maharashtra are equipped to provide a 
range of services including deliveries, family planning and abortions. These are relatively more invasive 
and involve greater risk as compared to sexual assault examination. It must be kept in mind that sexual 
assault examination doesn’t require specialized infrastructure; medical examination of survivors 
requires gloves, swabs, slides, speculum, vaccutainers /bulbs which ought to be available at all PHCs. 

It is further stated that certain primary health centers would be upgraded in a phased manner to avoid 
unreasonable delay and inconvenience to the victim. However, there is no time-bound plan as to how 
and when the PHCs would be upgraded. 



Suggestion: As per Section 164 (A) CrPC, any registered medical practitioner may conduct medical 
examination of sexual assault survivors. Therefore, examination at PHCs should not be ruled out as 
these are often the most easily accessible health facilities for survivors. If up-gradation of PHCs is 
required, the government must provide a timeline for this. 

9. Examination of the accused – 

Issue: The proforma for examination of the accused of sexual assault rests heavily on ascertaining his 
potency. An ‘important note’ in the manual and proforma for examination of accused, it has been stated 
that “the provisional opinion must include the fact of capacity of the accused to perform the sexual act. 
In absence of these findings, opinion must be reserved till the receipt of accessory examination”. 

Suggestion: Potency is irrelevant to the offences included under sexual assault as defined under the IPC 
- 375, 376, 354, 377-as read down by the Delhi HC in the NAAZ foundation judgment. Even in the 
offence of rape, the explanation to Section 375 IPC, that penetration is sufficient to constitute sexual 
intercourse necessary for offence of rape. Even CrPC 53 (A) does not mandate for potency for 
examination of person accused of rape. 

 


