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.}rﬂr'ﬂld g_l_t'] who was I'EPEd and b}EEding was seen bv a
premier hospital after six hours. No painkiller ar
ded as it was a medico-legal case.
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year-old girl was brought by her mother with a complaint
g to fondling of the breasts, and the doctor insisted
s as this was part of medico-legal
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A 5-year-old girl who was brutally raped and had suffered
severe injuries was taken by her mother to a hospital where

she was asked to first file a police complaint. So she went to
the local police station, where the police refused to file an

FIR [first information report] saying that it needed to be filed
where the incident had taken place.

A woman who was pregnant as a result of rape came in for
’“'bﬂl'ﬂﬂﬂ She reported that a medico-legal examination had
MMamﬂnﬂ;% but no EC [emergency cnntracepﬁﬂﬂ]
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s and sther unscientific procedures. There is
o priactices and l‘n work towards creating an m .
e such that Survivors feel they can speak out ahﬁﬁi:
ﬂ:i[h”“ fear Of being blamed, and where they can rece .
ort in their struggle for justice and in ?Ehuild:::

cnp? s Bh“tf_;}msthali 2013).

:I.%c health gector has certain legal obligations in responding t

olence against wamEn..ThE‘ domestic vielence law {‘r"ml.eiin:
from Domestic Violence Act, 2005) recognizes health

l'l‘t. Wgn‘llfﬂ L] Ld
; 3 ~ i T
4s as sery ice providers and mandates that all women

nmﬂsﬁﬁ
™ tion as well as appropriate referral services. The Criminal

Il:]:: Eﬁmmdmem} Act, 2013 (CLA 2013), now makes it mandatory
for al public and private hospitals to provide free treatment
(o Survivors of sexual violence. Dilaasa, a redesigned ‘one-stop
crisis centre’ model in Mumbai, focuses on training hospital staff

lence against women and to understand the

(0 rﬂsl}ﬂﬂd to vio
to deal with violence against women as part of their roles
The model also includes violence support

g in the health sector, namely, crisis

intervention and psychnsucial support. Dilaasa has implemented
sexual violence protocols based on World Health Organization
(WHO) guidelines that include informed consent for examination,
treatment, evidence collection and informing the police; use
of gender-sensitive pro forma that do not record the status and

e size of the vaginal opening of

type of the hymen or measure th

make any comment on the sexual habits of the survivor; @ chain of

custody for management of evidence collected; and immediate ﬁfﬁ

aid and follow-up care. Doctors have been equipped 1© provide
| njuries and/

reasoned medical opinion and explain the qbﬂcﬂ-ufi ju |
or absence of forensic yuld help gurvivors in courts.

e\ridencr that €O/

violence must receive free treatment and

need
and responsibilities.

services currently missin
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o jnatio” i
S delays

P’.Dl:ﬂi:kfg 4 couple of hours.
50 an;gniﬂf Ej.ﬂaeculﬂgist referred to this Pl
A sach doctor wants o avoid performing such it
10ns
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No J:Lfnmmd Consent

formed consent means seeking the person's consent afte
" - % r

oviding complete information about medical procedures. Th;
- This

:;5 heen made a legal requirement for all medical procedures
put in most places no consent is sought from the rape sunr'wﬂ;.
providers who were interviewed said that this happens because
many doctors believe that in medico-legal cases there is no need
o seek consent. As a consequence, the rape survivor has no clue
sbout what the examination entails, what its purpose is and so on,
A dominant perception among health professionals is that
consent is not necessary in medico-legal cases, Providers reported
that it is implicit that a survivor reaching the hospital after an assault
knows why she has come there; thus, there is an assumption of

consent on her part. Most activists working with survivors reported

-

that no information was given to the survivor; a signature or
thumb impression of the victim or her parent was taken in the case
of children. An observational study conducted in one government
hospital in Mumbai found that consent was sought by 2 clerk,
Who asked the woman whether she was ‘ready for mm‘ﬂ*“m}
by a male doctor or not'. The clerk also sought the history ©

the sexual assault while sitting in 2 corridor (Contractor 2009).
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. integrity of the hymen can determine wiy
- ercOurse took place. However, research g |
 int Joes not rule out sexual assault, and 5 mm
men revious sexual intercourse, as l"!ﬂﬂens ma? eny

o8 " Ly activities like cyeling, horse riding, masturhation
5 i widely acclaimed study that attempted to diagnose t.'m

22 of examination, whether a woman had Pre'um; 1
(e gis i cexual activity, the researchers found that & 1:;?
gt osed 'w‘rgim-:‘ in 50 per cent of the cageg Euzurhﬂdj[
t 1978). Among 20 of the 55 sexual assault cages in

pisdiiE"
gwhufs
ho reported completed peno-vaginal penetration, 13

1;;14] n::.l 5 ﬂu]:[-re!ﬂtﬂd finding (such as b.lev:ding, oedema, redness
= renderness) Wih ZespeEt o the hymen. Yet, the myth of the
jymen continues to be relied upon by health professionals.

guild, Gait and Emotional Status

rorensic examination also includes comments on the build of the
qurvivor—based on the idea that if a woman is well built, she can
resist sexual violence. S50 women with above-average weight or
height are considered to be stronger, and it is therefore assumed
that if they are reporting rape, they are likely to be lying, This
aotion does not take into account the fact that there may be
circumstances in which women are unable to resist, or that they
may face threats or become numb when assaulted. The other
common misconception is that the survivor who is raped will not
be able to walk properly and will therefore be unsteady on her
feet. So doctors record the gait of the victim. This is problematic,
and unscientific: we know that when there is severe genital
injury, survivors are likely to find it difficult to walk, but in other

l.rl:“": F

ph}rslfﬂl

circumstances this is not necessarily so. .
emotional condition of

Egal P 4 sﬁuchiﬁlmlt

the survivor, It is not uncommon {0 find Ph“"“
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immediate treatment was not provided for

yes Wher” laxis and
stat Aancy Pmph}r axis and so on.
‘ﬁil i FI."EE
"-‘ '{I‘“‘!l r“.
i pe victims 10 the hospital, no treatment, no

¢ i
We tllk " 3 i
- reatment, 10 advice is given. In one of our cases,

| ; -.W""“"_d a5 brutally raped and was injured. The doctors

|| pi “:Lm‘,.'l-.tmf"[ and dis.:ha:ge‘:d her. She could not even

I' e asked the doctor if she can be admitted till she

‘::‘ <o he was angry and said "Who is the doctor? You or

| m-:\ﬁ,-;r condition was bad and we had to later take her to a

":1:1rc hospital where she had to undergo a surgery. Can you
,-mngi“"'? (Social worker, Lucknow, May 2013)

"":'-F:'.EF

if  victim i accompanied by activists, then they may give the
reatment but they still don’t give medicines. We have to buy
them. (Child rights activist, New Delhi, April 2013)

Given the gaps in the provision of immediate treatment, the total
shsence of any psychosocial support by health professionals is not
surprising. Providers, lawyers, social workers and interventionists
working with women and children who have accompanied

wrvivors to hospitals reported that psychosocial services were not
provided. The cities where situational analysis was carried out were
lirge cities with well-equipped hospitals that had social workers
and psychologists, but no such services were available for survivors
when they reported to the facility.

Absence of ‘Medical Opinion’

The biggest contradiction in the current response is the absence of
any opinion provided by the doctor. Opinion l:efer's to a dnct?;
tonclusion or findings based on the patient’s history, clini

ibination and. forensic evidence: A’ doctor cannot opine on
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o this w b rhﬂ-‘l.uﬂpnlt. There ks 0o one else who can

; ogether and say that the survivor had wanhed
pre there was no Hkelthood of fing Ing semen. The
. ; ‘therefore does nat help the victims/survivors
A todd us about an instance where she had seen the
aul case papers where medicines were prescribed which
s, but the doctor had not mentioned anywhere in

| peter the survivar was in pain. Thus, the whole exercise

M are several cases where medical evidence has been
JM h}' the sessions court, high court and Supreme Count

e P tly, For example, a hymen rupture was interpreted by
ver¥ di ' as evidence of sexual assault, but was interpreted in

#uﬁ court 45 the survivor having been habituated to sexual
#m Finally, the Supreme Court upheld the order of the

W‘ﬂﬂ' If a doctor does not interpret and state a conclusion

FHM = 'ﬂﬁ. then each fact on the medico-legal report is

ur_"fﬁ:ﬁmaﬁun (Modi 2012).

subject ding section has reported the most common responses
The P mﬂf E:E in different health facilities in India. It is

o sexval ioken that these are systemic issues and are rooted in

4 mﬂmm to note _
e ture of medical education.

50 CLEAR DIRECTIVES IN HEALTH POLICY AND
Although there is a legal and ethical obligation on the part of the
health system to respond to and care for survivors of violence, the
sheence of clear directives in policy and programmes hinders the
mplementation of such a directive, With regard to the forensic
ﬂ“'f health providers, there are no uniform protocols for
@nducting 2 medico-legal examination. Indeed, every hospital




| _'. W . - '-"\.'-EI S e “.-u_,-..Fr:-'.-.h _--r-: S 1o b
; ".-':"{ﬁ'-‘%j-’. Ie, ’ﬂﬂ::—ﬂ-_'#::-_;.c |r"¢-':1:' ol
LR e _?'=nﬁ.=.=t'-:r tr=y Mt ) e o

SR ;'.':’\'.-_‘:";'I-; I;;_,_f..__'_.‘.:__ ﬁ"‘w—.ﬂ.-'. »

T
2al eviIdlence 111 cavyiia
Seunibpal CYIUCTICE 1N 5EXL

yiia i
T %

emen and ath:




Rt Provonnds for Medical Examination, 219

¢ are likely o lead to loss of evidence, sycly as
tha

time

o il ensure that in most Cases where medical evidence |,

/3

77

o, ﬂﬂ: e reasons for lhl:‘ﬂrﬂ u*rlhilﬂfd b“.lf the doctor, so th
% '\ o g (hen rely on the survivor's testimony alone ang not
N N e medical evidence as either supporting oy contradicting

. Hﬁnmlﬂ“ -
wm oresence of absence of semen in the genital swabs is often

gdered the deciding factor in cases of sexual assault. But if one

-:# 1o consider the profile of sexual violence cases reported, it is

ply clear that ﬂ':idEﬂCE of semen is more likely to be negative

an poStive. This is because not all sexual assault involves peno.

aginal penetration, and not all Peno-vaginal penetrative assault

Al result in ejaculation inside the survivor's body. Ejaculation

sutside the body (not on other body parts) or use of a condom

would eliminate the possibility of finding spermatozoa or semen

in the samples. Evidence is also lost with time: evidence of semen

is likely to be found only within 72 hours of the assault, Further,

evidence is lost through activities such as bathing, douching,

washing private parts or urinating, that the survivor may engage

in after the assault. The most basic reaction of any survivor is to

wash herself, and a considerable amount of evidence is lost in
this manner,

The chain of custody is a process by which collected evidence

i dried, packed and sealed, and handed over to the FSL. This is

4n important part of the entire process of medical examination

and evidence collection so as to prevent tampering or destruction

or degradation of evidence. This is often not clearly spelt out in

hospitals. Samples are collected and left unattended for long periods

of time, As the entation too is weak, the entire procedure is

be dried and sealed, but there is no written protocol on
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glines for Responding to Intimate Part ..
piolen< (WHO 2013) were referred (o T:ﬂr‘ Vialance an
: the available evidence from hua'uim g: s
other expert opinions and the voices j"" e

R

e

pal
5ig'l'l‘lﬁi‘ﬂnt SRS ﬁms:::;!.wn. This s the
; ona
e health sector with regard to responding to Euuﬂ"ﬁ'ﬂ;ﬁ:ﬂw for
However, the legal amendment brought in mun:lai[,“ ence,

2 rY reparti
of all cases of stj;:mal violence by health pru[em'mnult}s::;f
ma!ld"‘“” reporting severely compromises the role ufr hga‘h'l:-.
mfﬁsiﬂﬂﬂls in instances where a survivor only wants medical

“ﬂunﬁﬂt and care, but does not wish to register a complaint, Once

it yrvivor is informed of the mandatory reporting requirement

che may decide not 10 seek health care at all, thereby jeopardizing

per OWD health; this amounts to denying her health services, On

the other hand, a health pmftﬁsinnal who does not abide by the

mmdaluw repnrting rule may invite punis‘nmum by the law

cnforcement machinery. This is a major challenge which has been
resolved t0 some extent by the Ministry of Health guidelines of
1014 (MOHFW 2014) by bringing in the aspect of “informed
cefusal’s 10 be documented in CASes where the survivor does nol
wish to inform the police.

Challenges

An appropriate response 0 survivors reporting sexual violence
requires several agencies 10 work in conjunction with each other.
The Etﬁ#ﬂuﬁﬂu, police, judiciary, child welfare commitiees
\l [CWCs), forensic laboratories and health system amons others

nwl.::.'f‘-? play a role in ensuring care and justce to SUrvivors. An
Wm role is that of shelter homes, counselling centres and

commanity-based organizations. However, (e CEHAT experienc®

Mmm are several gaps in the current response of other
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W.‘ﬁ no {pjuries, there is a tendency 1o state
;—unﬁensuai and as a result there :tam
€re no injury
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pathet jica) evidence. 10
ed to mention this as a reason for the lack

?::ﬁﬁﬂs, the PP fail
F ’aﬁg}. evidence; the scientific fact that evidence is lost with
'ﬂngl was not even brought to the notice of the judges.
M_ delayed reporting to the hospital or the
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i

|11':;3" tion of trained health pergonne b N in the large.
7 pts point out that, like all other sgeiy) aewict: 1::: B "egions,
» Nealth SETVices

Where :1;'“ E::l;zif :;:t:“;:]}' 2 ;11- 5 of prg
s ¥ ¥ 50nne are ,[ :
joe 10 Puiiticai instability and fear for theiy o Ing to wer

ent fact-finding report describes the c
w‘ﬂ" m:?;t hospital in Pattan, Kashmir, whic:ﬂ:tt{;{n;:ifz:lr:emm
_vilians who had been injured in police firing during 4 PI::::,

| doctors were busy attending to the medical needs of the
4 ured, the Central Reserve F’Dlicc Force forcibly entered the
hospital and threatened them with rifles (Vij 2010), They destroyed
medical equipment, broke doors and windows and terrorized the
b uajiﬂﬂ staff. This case illustrates how hospitals, which are meant
1o be safe, neutral spaces, have been turned into battlegrounds,
similar reports emerged from the communal riots in Gujarat
2002, where hospitals were attacked and victims/survivors were
prevented from accessing health services. Health professional
were attacked based on their religious identity.

In Nagaland, Manipur, Assam and other states of the Northeast
nndlnlﬂmmll and Kashmir, the Armed Forces Special Powers Act
i force, This act gives impunity to army personnel and e
Wt boteers 1o s ;:fort:-e on the slightest doubt in the name

Wm It gives army officers legal Prutecﬁﬂﬂ for tt;ji
ations, There can be no prosecution, lyesuit OF %Y g.m;lﬁnu
Poceedings against anyone acting under the law. A2y €07

longeq confliey,
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The cases of Soni Sori in Chattisgarh, Neelofar ang Asiya | \
Kashmir and Manorama Devi in Manipur highligh, in
jacunae in the health care system and violations of health rigy .
well as lacunae in the gathering of forensic evidence. Differing
rather contradictory medical opinions and poor documentgy,

s of torture and violence point to the erosigy o
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of clinical finding o
Jedical neutrality and lack of accountability of the miedical

Prﬁfﬂﬁﬂn
are often under pressure to issue repors

Health professionals
that do not reveal human rights violations. This is particularly
true in cases of rape and sexual violence. Whether perpetrated by

insurgent groups or by security forces, there is always an attempt
to *hush up’ rape. This is further compounded by the lack of any
uhndml operating procedures, protocols or access 10 the medico
legal papers of the patient/victim.

Health professionals therefore must recognize that al victims
survivors of sexual violence in conflict areas are entitled 10
immediate treatment and care. Their duties must be carred ¢
regardless of the nature of the conflict, the identity of the V<™
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CONCLUSION

The health system has to become more sensitive to the special
needs of victims/survivors of violence, and this means that the

sntire hierarchy needs to be motivated to have a spirit of service.
uld be exposed to the concerns of victims/

survivors of violence. Training has been found to lead to positive

changes in provider knowledge, attitudes and beliefs about sexual
ssault (Donohoe 2010; Milone et al. 2010). It is also important 10
provide training on how to prepare medical reports so that such

teports can be legally relevant.
In India, the campaign against sexual violence h
national protocols and guidelines that are victim-centr

Health professionals sho

as demanded
ed and that
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